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T Arising out of Order-in-Original No. CGST-VIIRef-GOIﬁIamingo Transworld/17-18 f&ATes:
18/12/2017 issued by Assistant Commissioner, Central Tax, Ahmedabad-South

a adveraat @1 7 @ var Name & Address of the Appellant / Respondent
Flamingo Transworld Pvt.Ltd
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Gouvt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or-in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b)  In case of rebate of duty of excise on goods exported to any country or territory outside
india of on excisable material used in the manufacture of the goods which are exported

to any couniry or territory outside India.
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(c)  In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. '
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section -

35.EE of GEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount

involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribped under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be

paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
()} amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”
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ORDER-IN-APPEAL
go Transworld Pvt. Ltd.,
lassic Gold Hotel, C.G.

Original No.CGST-

This order arises out of an appeal filed by M/s. Flamin
201/202, Gala Business Centre, St. Xavier Collage Road, Near C
Road, Ahmedabad-380009(in short ‘appellant) against Order-in-
|V/Ref-60/Flamingo Transworldl17—‘18 dated 18.12.2017 (in short ‘impﬁgned order’)
passed by the Assistant Commissioner, CGST Division—Vl(Vastrapur), Ahmedabad

Squth (in short ‘adjudicating authority’). -

2. Briefly stated that the appellant filed refund claim of Rs.23,75,188/;'on the ground

of mistakenly/wrongly paid as service tax which was rejected by the adjudicating
authority under section 11B of the Central Excise Act, 1944 as made applicable to
section 83 of the Finance Act, 1994 vide impugned order for non—gompliance of

details/documents asked for by the adjudicating authority vide letter dated 02.12.2017.

3. Aggrieved with the impugned letter, the appellant filed the present appgal

wherein, inter alia, submitted that

> Principle of natural justice have been grossly violated. : '

* > The adjudicating authority was required to ascertain  whether they had

discharged correct tax liability for May-2017 or not and whether there was any
excess payment made for May-2017 though they had provided all the documents
for the relevant period i.e April to June-2017 and failed to appreciate the facts
contained in ST-3 return filed on 28.08.2017. v

» The adjudicating authority’s biased approached is clearly reflected in the

impugned order since their letters dated 17.11.2017 and 24.11.2017 duly
complied with which is relevant to the said refund claim do not find mention in the
impugned order. Instead information called for last three FY vide letter dated
05.12.2017 which is not relevant for disposal of claim finds mention in the
impugned order. :

» The refund claim is illegally and unduly rejected without going ‘into mérits of {he‘

case.

» Service tax is leviable on service provider on the value of taxable service
provided for consideration. Taxable event is completed when the service provider
has rendered taxable service. However, the liability to pay tax is clearly provided
under Rule 6 of the Service Tax Rules, 1994. They had deposited the excess
payment inadvertenly in credit of govt. without providing any service. This is not

corrcectly appreciated by the adjudicating authority on the facts and the law

applicable in such facts.

» The impugned order has not correctly appreciated the essential ingrediants
required to deal with refund application. When they claim it to be inadvertent
excess deposit in govt. account, it is not open for the adjudicating authority -to
ascertain whether any short payment of service tax, if any, exists or not. For
detgrmining short payment of service tax there is totally different set of procedure
for inquiry and demand under section 73 of the Finance Act, 1994. However, it is
not open for the adjudicating authority to open an inquiry under section 73ibid
while disposal of the refund claim. v '

4, Personal hearing in the matter was held on 13.03.2018. Shri P.P. Jadeja,
Authorized Representative, appeared on behalf of the appellant and ,reiteratéd the

grounds of appeal and submitted that challans and other documents to be submitted
within 7 days. |
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5. | have carefully gone through the appeal memorandums, submission made at the
time of personal hearing and evidenges available on records. | find that the main issue
to be decided is whether the impugned order rejecting the refund claim is just, legal and

proper or otherwise. Accordingly, | proceed to decide the case on merits:

6. Prima facie, | find that the appellant had filed the refund claim of
mistakenly/wrongly paid service tax to govt. account in cash for the month of May-2017
as evident from the ST-3 return filed. | find that as per the standing instruction for
speedy disposal of refund claim a single deficiency memo is required to be issued

highlighting all déﬁciency/documents required for scrutiny of refund claim. 1 find that in

~ the instant case the adjudicating authority has issued three deficiency memos dtd.

17.11.2017, 24.11.2017 and 05.12.2017 asking the appellant to comply within 5 days. |
also find that the appellant complied/fulfilled with reference to deficiency memo dated
17.11.2017 and 24.11.2017 vide letter dated 18.11.2017 and 29.11.2017 respectively. |
find that the deficiency memo issued on 05.12.2017 is totally vague and irrelevant with
reference to subject refund claim and appears to have been dispatched on 09.12.2017
and the impugned order is passed on 19.12.2017. Further, the compliance to deficiency
memo did. 17.11.2017 and 24.11.2017 filed by the appellant vide letter dated
18.11.2017 and 29.11.2017 respectively do not find any mention in the impugned ,olrder
and the claim is’ rejected on flimsy ground that the appellant failed to comply with the
deficiency memo dated 05.12.2017 and without giving personal hearing i.e. natural
justice to the appellant. The evidences available on records clearly indicates the
appellént has claimed refund of mistakenly_/wrongly paid service tax to the govt. account
in cash for the month of May-2017..Under the circumstances, | remand the case back to
the adjudicating authority to decide a fresh after following the principle of natural justice

within 30 days of communication of this order..
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The appeal filed by the appellant stands disposed of in above terms. wﬁ
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EEARE ISR {erdied)
Dt. ¢ .03.2018

Attested:

(B.A! Patel)

Supdt.(Appeals)

CGST, Ahmedabad.

BY SPEED POST TO: :
Ms. Flamingo Transworld Pvt. Ltd.,
201/202, Gala Business Centre,

Near Classic Gold Hotel, C.G. Road,
Ahmedabad-380009
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Copy to:-
(1) The Chief Commissioner, Central Tax, Ahmedabad Zone.
(2) The Principal Commissioner, CGST, Ahmedabad South (RRA Section).
(3) The Asstt. Commissioner, CGST , Division-VI(Vastrapur), Ahmedabad South.
(4)  The Asstt. Commissioner(System), CGST, HQ, Ahmedabad South.
(for uploading OIA on website)
t/fs)/' Guard file
@) P.A.file.
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