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~~~-Order-In-Appeal Nos. AHM-EXCUS-001-APP-389-2017-18
fetas Date : 15-03-2018 '\JfRT ffl ctt-~ Date of Issue ~~ • J;. . ~ o/ 8
fl 3# iaw sngar (srfa) rrmfr
Passed by Shri. Uma Shanker, Commissioner (Appeals)

<T Arising out of Order-in-Original No. CGST-VI/Ref-60/Flamingo Transworld/17-18 f8#as:
18/12/2017 issued by Assistant Commissioner, Central Tax, Ahmedabad-South

341ca«f at ri uar Name &Address of the Appellant / Respondent
Flamingo Transworld Pvt.Ltd

Ahmedabad

al{ afr z 3ft are sriits srra aar ? at ags a uR zqenfenf fa aar ·T em rf@art st
rf zn y+terr am4a wgr amar &1

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

+ITTl pr gr)err ala
Revision application to Government of India :

(1) a€tuqr yca 3rf@4, 1994 ctt- <TRT arr f aatg mg mmi a i q@a Ir cITT i31i-<TRT m ~2:fl'!~
siafa gnhrur 3mar efl Rra,7 'fRcl)R , fad in«a, lua R@+rT, za)ft +ifGrG, 'GfrcA cfrq 'l'f<R, "fr"ffG mf, { Rec
: 110001 cITT cfft- urft aRg1
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliam.ent Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) <lf<t .:m;r ctt-gf ma ii sq hft gRqra fa#l suer zr arr nanzu fa4l qvsrI a aw
arwsm i mm a ua g; mf ii, qr Rh rwsr zar usr ii a& a fh8t ara j ar fa aver i t ma $t ufhza #
hr g{ ti
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or·in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(«) zaf? gen nr 4rut fhg farIrra (inu er) f.n:r@ fcl;m 1T<IT .:m;r if I
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(a) qr #a are faft nz are faff m w zn ma a faffsqzjr zrca Hr6Ii
'WP c6 WR <B" 1ffl'@itaa are fatz arqrRaffa&

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
_duty.
3TIWf ~ c#r~ 'WP cB" :fRfA a fag it sq@l #f ma t n{ & ailarr uit <a gr -c:cf
m-.=r <B"~ ~- ~ <B" am atfRaal w aqrfaa 3tffzu (i.2) 199a mxr 109 gTT

fgaa fg <n! 'ITT I

(1)

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
ta Una gycn (rqtc)aaal, 2oo+ am o #a ffa faff&e qua in gg-s at ufzii i,
)fa arr a f am2 hf fit a 4h mn cB" sf) n-3re gi 3rahs 3ma t <TT-<TT >!fum cB" 'ffl{Q"
fer amaa [au Gr a1Reg1 r# rrer arr z. mt qr±ff 3TeJT@ mxf ,35-~ if mfui tf,'r <B" :f@A
cB" ~ cB" 'ffl2T 8l3-s arr at 4R sf et#t aRg1 0
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated arid shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section .
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfar an4aa a mer sei icaa ga arr q) as as t at rt 200/- #) 471a #v!
3tR Ggi ica+a a4 ya ala a nar gt it 1ooo/-- #t pr q1at at Gg1

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

(a) oaf@Ra 4Rb 2 (1) a i a; rar sraar 4t 3rft, r@hit mm tr zya, hr
snea grca g hara an4Ra mrmf@raw (Rre€) #6h ufa 2fr f)feast, 3rrar i si-20, q
#ea gRqza am,rag, aunt +I, 31ral«-380016

vi zca, ata uraa gyca viar an4ar naff@raw a ,R 3ft­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #?tu sna zrca 3rf@nu, 1944 c#r mxr 35-m/35-~ * 3TeJT@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
. .

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.



.-
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be acc"ompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf gr mar i a{ nu mkzii at rhgr st & at re@ta 3Ticm fg #ha mr 7rr 7jar
in a hzn urn al; ga aeq # sk sg sf f fur uet arf a #a fry zrnRerf rflftza
zrnTf@rawrat ga 3r@la ur a{hraltv 3ma fhaul uar &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

-0

(4)

(5)

urrrczu zyca 3rf@)fr 197o zren viz)f@era #t a]qt-1 "$ 3ia«fa fufRa fa; 1al ad 3ma zmar zqenfe,f fufu qif@alt a am2r r@a at va JR u 6.6.so ha ml narc7 ye
feazit a1RGI
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

gr ail if@ +mil at firur av cf@ fraiit sit ft ezn anaffa fa5a urr & cit xfl1TI ?,
tu Una gca g vaa an@ta mznf@raw (araffaf@) fr, 19s2 # ffea &t

Attention in invited to the rules covering these and other rel;:ited matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) tr zyca, a€hr snra gyca vi hara 3r4la nrnf@raw1 (Rrec), # uf s4tat #a ma i
cf,'"dc,[f "JffJT (Demand) ~ ts" (Penalty) cp"f 10% qa Gar aat 3fart & lzri, 3rf@raaa qa5 1o
~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

ac4hr3nalaattaraa 3iaia, emf@a star "afcr#tia"(Duty Demanded) ­_,
(i) (Section) <B 1Dhazreeiifaufr;
(ii) frarar hrdz #sz #r '{ITTl";
(iii) hr43fezzrafafr 6 aar2zrif@r.

e> zrgaaariRa3r4)' igtra scar #stacer, 3flfu;r1 crrft@ ffi c);' fITTr Taraat ferarm.
" " .:, "

. '

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
· · (i) amount determined under Section 11 D;

(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~= 3ror c);' ,;ircr 3r4tr ,f@rawr hq szf area 3rrar sra 'c\U's' filc11R;a 'lft 'ffi' m-r ~ -iv ~W<fi c);''Y"' .:, .:, .:,

10% m@Tal' 'Cl"{ 3iR -a-~~~ ftlc11Ra 'ITT' w1' ~ c);' 10% 3l7@1af 'Cl"{~~~ ~I
.:, .:,
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dlspute, or penalty, where
penalty alone is in dispute."
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3. Aggrieved with the impugned letter, the appellant filed the. present appeal

wherein, inter alia, submitted that

ORDER-IN-APPEAL

This order arises out of an appeal filed by MIs. Flamingo Transworld Pvt. Ltd.,

201/202, Gala Business Centre, St. Xavier Collage Road, Near Classic Gold Hotel, C.G.
Road, Ahmedabad-380009(in short 'appellant') against Order-in-Original No.CGST­

I//Ref-60/Flamingo Transworld/17-18 dated 18.12.2017 (in short 'impugned order')
passed by the Assistant commissioner, CGST Division-VI(Vastrapur), Ahmedabad

Sauth (in short 'adjudicating authority').

2. Briefly stated that the appellant filed refund claim of Rs.23,75,188/-on the ground

of mistakenly/wrongly paid as service tax which was rejected by the adjudicating

authority under section 11B of the Central Excise Act, 1944 as made applicable to
section 83 of the Finance Act, 1994 vide impugned order for non-compliance of

details/documents asked for by the adjudicating authority vide letter dated 02.12.2017.

► Principle of natural justice have been grossly violated.► The adjudicating authority was required to ascertain whether they had
discharged correct tax liability for May-2017 or not and whether there was any
excess payment made for May-2017 though they had provided all the documents
for the relevant period i.e April to June-2017 and failed to appreciate the facts
contained in ST-3 return filed on 28.08.2017.► The adjudicating authority's biased approached is clearly reflected in the
impugned order since their letters dated 17.11.2017 and 24.11.2017 duly
complied with which is relevant to the said refund claim do not find mention in the
impugned order. Instead information called for last three FY vide letter dated
05.12.2017 which is not relevant for disposal of claim finds mention in the

impugned order.► The refund claim is illegally and unduly rejected without going into merits of the

case.► Service tax is leviable on service provider on the value of taxable service
provided for consideration. Taxable event is completed when the service provider
has rendered taxable service. However, the liability to pay tax is clearly provided
under Rule 6 of the Service Tax Rules, 1994. They had deposited the excess
payment inadvertenly in credit of govt. without providing any service. This is not
corrcectly appreciated by the adjudicating authority on the facts and the law
applicable in such facts.► The impugned order has not correctly appreciated the essential ingrediants
required to deal with refund application. When they claim it to be inadvertent
excess deposit in govt. account, it is not open for the adjudicating authority to
ascerta_m_ whether any short payment of service tax, if any, exists or not. For
determining short payment of service tax there is totally different set of procedure
for inquiry and demand under section 73 of the Finance Act, 1994. However it is
not open for the adjudicating authority to open an inquiry under section 73ibid
while disposal of the refund claim.

0

0

4. Personal hearing in the matter was held on 13.03.2018. Shri P.P. Jadeja,

Authorized Representative, appeared on behalf of the appellant and reiterated the

grounds of appeal and submitted that challans and other documents to be submitted

within 7 days.
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I have carefully gone through the appealmemorandums, submission made at the

time of personal hearing and evidences available on records. I find that the main issueB· .

to be decided is whether the impugned order rejecting the refund claim is just, legal and

proper or otherwise. Accordingly, I proceed to decide the case on merits:

5.

6. Prima facie, I find that the appellant had filed the refund claim of

mistakenly/wrongly paid service tax to govt. account in cash for the month of May-2017
as evident from the ST-3 return filed. I find that as per the standing instruction for

speedy disposal of refund claim a single deficiency memo is required to be issued

highlighting all deficiency/documents required for scrutiny of refund claim. I find that in

the instant case the adjudicating authority has issued three deficiency memos dtd.

17.11.2017, 24.11.2017 and 05.12.2017 asking the appellant to comply within 5 days. I

also find that the appellant complied/fulfilled with reference to deficiency memo dated

17.11.2017 and 24.11.2017 vide letter dated 18.11.2017 and 29.11.2017 respectively. I

find that the deficiency memo issued on 05.12.2017 is totally vague and irrelevant with

reference to subject refund claim and appears to have been dispatched on 09.12.2017

and the impugned order is passed on 19.12.2017. Further, the compliance to deficiency

memo dtd. 17.11.2017 and 24.11.2017 filed by the appellant vide letter dated

18.11.2017 and 29.11.2017 respectively do not find any mention in the impugned order

and the claim is· rejected· on flimsy ground that the appellant failed to comply with the

deficiency memo dated 05.12.2017 and without giving personal hearing i.e. natural

justice t_o the appellant. The evidences available on records clearly indicates the

appellant has claimed refund of mistakenly/wrongly paid service tax to the govt. account

in cash for the month of May-2017. Under the circumstances, I remand the case back to

the adjudicating authority to decide a fresh after following the principle of natural justice

within 30 days of communication of this order..

·O
7. an4iaafgt afRt n{ srfa a1 Ruzrl 3q?iaaath f@rutuai

The appeal filed by the appellant stands disposed of in above terms. , /')_~""' ,~\ :...:---·
(3r gi4)

k{tr# rg+a (tea)
. Dt. 1.03.2018

'\68:(B.A. Patel)
Supdt.(Appeals)
CGST, Ahmedabad.
BY SPEED POST TO:
Mis. Flamingo Transworld Pvt. Ltd.,
201/202, Gala Business Centre,
Near Classic Gold Hotel, C.G. Road,
Ahmedabad-380009
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The Chief Commissioner, Central Tax, Ahmedabad Zone.
The Principal Commissioner, CGST, Ahmedabad South (RRA Section).
The Asstt. Commissioner, CGST , Oivision-Vl(Vastrapur), Ahmedabad South.
The Asstt. Commissioner(System), CGST, HQ, Ahmedabad South.

(for uploading OIA on website)
Guard file
P.A. file.

Copy to:­
(1)
(2)
(3)
(4)
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(6)


